
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COLUMBIA 

LAW REVIEW 

Vol. XIX JUNE, 1919 No. 4 



RESALE PRICE MAINTENANCE AS UNFAIR 
COMPETITION. 

The findings and order of fhe Federal Trade Commission 
against the Cudahy Packing Company for maintaining resale 
prices on Old Dutch Cleanser are of interest to the legal profes- 
sion for a variety of reasons. In the first place, several com- 
plaints have already been issued by the Commission against this 
practice as constituting a violation of Section Vof the Federal 
Trade Commission Act forbidding unfair methods of competition. 
And, owing to the widespread and frequent employment of this 
practice, it seems probable that numerous other complaints will 
be issued in the future by the Commission unless some legislation 
is adopted permitting the employment of resale price mainten- 
ance. 1 Secondly, the Cudahy Case 1 is the first resale price case in 
which testimony was taken by the Commission and while not the 
first of these cases in which the Commission made a finding of 
fact and issued an order to cease and desist, it is none the less the 
first case in which the aforesaid findings and order are sufficiently 
detailed to permit a discussion of the theories of the Commission 
in regard to resale price maintenance as unfair competition. 
Thirdly, while no one of the resale price maintenance cases in 
which the Commission has issued orders has been carried to the 
Circuit Courts of Appeal, contests in these courts appear to be 
promised. The theories of the Commission as to the unfairness 
involved in the resale price maintenance are therefore of interest 
in this connection. Finally, it appears to be clearly evident from 
the findings of the Commission, that its action in holding this 

*The Commission has recommended legislation to Congress permit- 
ting resale price maintenance under Government regulation. H. R. Doc. 
1480, 65th Cong., 3rd Sess. 
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practice to be unlawful is not based upon considerations of re- 
straint and monopoly, but upon the unfair effect of the system 
upon jobbers, manufacturers and consumers, respectively. 2 

Old Dutch Cleanser, the product of the Cudahy Packing Com- 
pany involved in this case, is a well-known powdered cleanser — 
too well known and too well advertised in fact to require either 
discussion or description in an article of this character. Under 
the Cudahy Packing Company's sales system this product was 
sold principally through certain so-called "regular" 3 jobbers and 

2 This last point is one which it is believed should be noted by mem- 
bers of the legal profession, for the reason that there seems to be cur- 
rent among many lawyers the view that the construction of the term "un- 
fair methods of competition" is susceptible of only one or both of two 
constructions. The first of these views, as stated by two lawyers of con- 
servative outlook, is that "an indispensable attribute of any and every 
method of competition which lies within the inhibition of the Trade Law, 
is the tendency, or susceptibility of use, to restrain interstate or foreign 
trade unduly, or to create or perpetuate monopoly." (Harlan and Mc- 
Candless, the Federal Trade Commission Act, § IS and notes.) The less 
said of this construction, probably, the better. Such an interpretation 
practically denies that Section S of the Federal Trade Commission Act is 
new substantive law and would greatly limit the Commission's jurisdic- 
tion Under such a construction it is highly probable that such unfair 
methods of competition as commercial bribery, false and misleading adver- 
tising, passing off, threats of patent infringement suits, suits not made in 
good faith and scores of other practices could never be reached by the 
Commission. Thus, a large portion of the valuable work which this body 
is doing would undoubtedly be completely lost. It is gratifying to note 
that the Commission has refused thus to limit its jurisdiction and has 
already proceeded in cases where the acts complained against could, by 
no possibility, be construed as falling within the scope of the Harlan and 
McCandless construction. (Cf. list of proceedings instituted by the Com- 
mission contained in the Appendices to the Annual Report of the Com- 
mission June 30, 1918.) For further discussion and criticism of this con- 
struction cf. W. H. S. Stevens, Unfair Competition, University of Chicago 
Press, 1917, note to pp. 235-42. 

The second construction of the meaning of the term under discussion 
is the view that it includes not only the practices embraced in the above 
construction, but also those which would be comprehended within the 
old common law interpretation of unfair competition. It is the conten- 
tion of the members of the legal profession holding this theory that the 
jurisdiction of the Commission is confined to cases belonging to either 
one or both of these two groups. Good examples of this legal view can 
be found in the briefs of the attorneys for the appellants in the cases of 
Sears Roebuck & Company v. the Federal Trade Commission, and Warren 
Jones & Gratz v. the Federal Trade Commission now on appeal in the 
Circuit Courts of Appeal. While this interpretation is undoubtedly more 
liberal than that first mentioned, it is altogether too narrow, as any care- 
ful perusal of the debates on the Federal Trade Commission Act will 
readily reveal. This is not the place to rebut this construction, but an 
adequate and convincing refutation of it will be found in the Commis- 
sion's briefs in the same cases. (Cf. in this connection W. H. S. Stevens' 
"The Advantages of Preventing Unfair Competition through an Adminis- 
trative Body," The Annals of the American Academy of Political and 
Social Science, March, 1919.) 

3 "Regular" apparently meant, under the Cudahy Packing Company's 
system, a jobber doing an exclusively wholesale and jobbing business ac- 
cording to ordinary wholesale and jobbing methods. 
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wholesalers, but also to a limited extent through certain other 
dealers, including some co-operative and mail order jobbing and 
wholesale houses, the Atlantic and Pacific Tea Company, and cer- 
tain other retail chains. Such dealers were designated and known 
as "Distributing Agents," and were sold Old Dutch Cleanser at a 
certain scale of prices known as "Distributing Agents' Prices." 
All concerns other than those thus classified and designated as 
"Distributing Agents" were sold only at another and higher scale 
of prices for the same quantities of goods. These latter prices 
were known as "General Sales List Prices" and were the same as 
those at which the aforesaid "Distributing Agents" were sup- 
posed to resell to dealers. 4 With one or two possible exceptions 
the Company seems to have made little or no effort to control 
retailers' prices to consumers and to have confined its endeavors 
almost exclusively to securing the maintenance of resale prices 
by jobbers and wholesale dealers. 

The methods employed by the Company to secure the main- 
tenance of the General Sales List or resale prices by its Distrib- 
uting Agents may be briefly summarized as follows : 

1. Repeatedly setting out in its Distributing Agents' price 
lists its resale prices and stating that Distributing Agents must 
conform to the selling policy of the Cudahy Packing Company. 

2. Repeatedly withdrawing as its Distributing Agents, jobbers, 
wholesalers and other dealers failing to resell at the designated 
General Sales List or resale prices and quoting and in some in- 
stances selling concerns thus withdrawn at General Sales List 
prices. 

3. Repeatedly reinstating jobbers and dealers withdrawn as 
Distributing Agents as above. In some cases this was done upon 
the basis of letters of offenders, either specifically stating that 
they would agree to maintain the General Sales List prices or 
that they understood the selling policy of the Cudahy Packing 
Company and would act in harmony therewith. In other cases 
the reinstatement was made as a result of reports of salesmen to 
the effect that they had explained the Company's selling policy to 
the offending price cutter, and that he was in harmony therewith 
and would conform thereto. 

4 Par. 3, Findings as to the Facts, Federal Trade Commission v. Cud- 
ahy Packing Company. 
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4. Requiring its salesmen to investigate applications for Dis- 
tributing Agents' terms and to report to the Home Office as to 
whether the applicants understood and were in harmony with the 
respondent's selling policy. 

5. By occasionally refusing to sell to dealers who had failed 
to resell at general sales list prices. 5 

In holding the Cudahy resale price maintenance plan and 
policy to be in violation of Section 5 of the Federal Trade Com- 
mission Act, the Commission has apparently adopted the view that 
the resale price system is unfair with reference to three different 
groups in the community : 

(1) To the relatively lower cost and more efficient jobbers 
competing with or attempting to compete with the relatively 
higher cost and less efficient jobbers. 

(2) To non-price maintaining manufacturers competing and 
attempting to compete with the Cudahy Packing Company in the 
sale of powdered cleansers in competition with the price main- 
tained Old Dutch Cleanser. 

(3) To consumers and the public generally. 

These three propositions will be treated in the order indicated. 

1. Unfairness of Price Maintenance to Efficient Jobbers. 

In order to analyze the unfairness to jobbers which is involved 
in resale price maintenance, it is necessary to consider briefly the 
relation of this plan of marketing or distribution to fair competi- 
tion between or among jobbers. Fair competition, as has else- 
where been set out by the writer, signifies a competition of pro- 
ductive or selling efficiency. In this case we are concerned pri- 
marily with the latter, and inquiry may therefore be made as to 
what constitues a competition of selling efficiency. To this ques- 
tion it may be replied that fair competition is a competition in the 
quality of the goods, in their prices, and in the incidental service 
rendered by the seller. The demands of the buying public with 
reference to these factors, i. e., prices, quality and service vary 
widely, not only with the purchasing power of the various indi- 
viduals making up or composing the group or community, but also 
with other economic conditions, as well as social factors which 

5 Cf. Par. 6, Findings. 

8 Cf. W. H. S. Stevens, Unfair Competition. 
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affect both the individual and the group. As a result one person 
prefers a somewhat lower quality of goods than another, pro- 
vided he can obtain thereby a somewhat lower price. Another 
prefers good style to good quality. Some buyers pay cash either 
customarily or from force of necessity. Others demand and in- 
sist upon credit. One purchaser desires premiums which do not 
interest others, while many demand deliveries of even the smallest 
•packages — of purchases which other buyers are content to carry 
home, etc. As a result of these and numerous other wide diver- 
gencies in the demands of the consuming public, different types 
of sellers and differences in methods of selling develop in an effort 
to supply human wants more adequately and satisfactorily. Con- 
sequently, there arise large stores and small stores; cash stores 
and credit stores; stores with delivery service, stores without; 
stores giving premiums and stores which do not; stores carrying 
high-grade merchandise and stores carrying low; stores in cen- 
ral high-rent locations and stores in neighborhood and low-rent 
sections ; and so on ad infinitum. All of these factors bring about 
differences in costs of selling, while numerous other elements, such 
as volume of business, rate of turnover, etc., also vitally affect 
the cost factor. Thus, great divergencies in costs appear not only 
as between sellers of different lines and between different methods 
of selling, but also as between the sellers of the same lines utiliz- 
ing identical, or similar selling methods. 

In the case now under discussion, the Commission introduced 
evidence to develop the differences above mentioned. On the 
basis of this evidence it found that the costs of grocery jobbers 
selling by mail were, in some instances, as low as A-yifo, 
expressed in the form of a percentage of the cost of 
the goods to the jobber, and that the costs of co-oper- 
ative jobbing and wholesale concerns were, in some cases, 
as low as 3 to 3 x /z%, computed on the basis of a percent- 
age of the selling price. It also was found that the costs of 
grocery jobbers and wholesalers selling according to customary 
jobbing methods ranged from 6.3% to 10.71% on net sales and 
that the predominant, typical and most frequent figure, and the 
one around which the figures of all wholesalers centered was 
8%. Furthermore, the gross profits of such concerns were found 
by the Commission to vary all the way from 7.7% to 17.2% on 
sales, the majority of cases being between 10.5% and 13.4%, while 
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the variations in stock turn ranged all the way from one to twelve 
times a year. 7 

Inevitably in the course of competition among wholesalers 
with such varying costs certain inefficient concerns will ultimately 
be forced to discontinue business. This result, however, is merely 
a case of the survival of the fittest and occurs not through unfair 
but through fair competition. While theoretically perhaps, a 
wholesale selling organization might be so highly efficient that 
over a period of time it would be possible for it to destroy all of 
its competitors and obtain a monopoly, there would still 
be nothing unfair to competitors in the process by which this 
monopoly, based upon selling efficiency, evolved, even though a 
violation of the Sherman Act wfere possibly involved. The 
monopoly in such a case would be obtained not as a result of 
unfair but of fair competition, — that is, through a competition of 
wholesale selling efficiency in which one concern would so far out- 
strip its competitors as practically to destroy the business of 
the others. 

While it may well be absurd to assume that a competition of 
efficiency among distributive selling units will ever result in a 
selling monopoly through any such process of destruction as that 
indicated above, it is none the less through the eliminative pro- 
cesses of fair competition that society has elected (through its 
acceptance of the principle of competition) to decide what form 
or forms of sellers are best equipped to supply its numerous wants 
as well as how many of such sellers it requires for this purpose. 
That any one seller or type of sellers prospers or not, is, in the 
last analysis, the result of the demand of the consuming public 
for that which such seller or form of sellers has to offer, be it in 
quality or in service or in price; and fundamentally this in turn 
is conditioned by their relative efficiency in supplying society's 
wants in these respects. 

Whether or not the survival-of-the-fittest process of fair com- 
petition be a just and sound rule for society to follow is not a 
matter which requires any discussion The will of society, as 
expressed in the law, is that there shall be fair competition, and 

7 Cf. Par. 12, Findings. These latter figures were those contained in 
the study made by the Harvard Graduate School of Business Administra- 
tion on Grocery Wholesale Costs and Profits, which study was introduced 
as a part of the Commission's evidence. The Commission also found, 
ba^ed on the same figures, that some of these concerns had interest 
charges which ranged from .4% to 3.03% on net sales, and that the pre- 
dominant figure was 1.5%. 
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fair competition in selling, as it has been attempted to show, sig- 
nifies not only competition in quality and service but also com- 
petition in price. From this it follows that there must be no inter- 
ference with the free play of the efficiency of various sellers in any 
one or all of these respects, and it is the function of the Federal 
Trade Commission to see that no such, interference occurs. 

Inquiry, therefore, may next be directed to the effects of the 
policy of resale price maintenance upon fair competition or upon 
a competition of distributive selling efficiency. 

The inescapable facts with reference to goods upon which the 
attempt is usually made to maintain prices are that these goods 
are sold and that when sold they are no longer the property of the 
manufacturer. The distributors into whose hands these goods find 
their way are in competition with one another and, as set forth 
above, there is certainly nothing in the theory of fair competition 
which precludes such organizations from competing with another 
in the matter of prices as well as in the matter of service and 
quality. Practically indeed, as previously stated, their existence 
is justified only by reason of the fact that they serve the public 
by means of competition in all of these three particulars, succeed- 
ing or failing according as their selling efficiency enables them to 
meet the demands of the consuming public in these respects. 
If, following this theory, resale price maintenance is not permit- 
ted, the result is to bring the different forms of selling, the dif- 
ferent types of sellers and efficient and inefficient jobbers into 
competition with one another with the result that profits in accord- 
ance with the law of competition tend to be eliminated and the 
less efficient sellers and less desired forms of selling tend to dis- 
appear. If, on the other hand, a resale price system can be in- 
stalled and successfully enforced, the normal operation of the 
principle of competition, at least as far as the prices of dealers 
are concerned, is arrested because all are required to resell at 
the same price. 

Moreover, if the manufacturer is to sell his goods on the 
basis of a fixed resale price, there is an excellent reason why he 
should allow a large profit margin to the dealer. The value of 
goods sold to consumers is in more or less direct proportion to 
the extent to which a manufacturer is able to obtain dealer dis- 
tribution. The wider the profit margin to the dealer, the more 
readily will dealers, other things being equal, handle the goods 
and the greater the possibility of a wide distribution, provided 
always that the manufacturer sees to it that the resale price is 
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rigidly maintained. In any case it is practically inevitable that the 
minimum gross profit margin allowed by the manufacturer will 
at least be sufficient to cover the cost of a considerable proportion 
of the relatively higher cost and less efficient establishments, and 
allow such distributors a net profit. 

The gross profit margins allowed by the Cudahy Packing Com- 
pany on Old Dutch Cleanser varied from 11.1% to 13.9% on the 
resale prices fixed by the respondent for sales of less than five 
cases, — the difference being dependent on the quantity bought by 
the jobber. This compares with the above costs found for job- 
bing establishments by the Commission of 4^4% in the case of 
mail order concerns, 3 to 3j^% in the case of co-operative con- 
cerns, and 6.3% to 10.71% for concerns selling according to cus- 
tomary jobbing methods. As the great majority of wholesalers' 
sales to retailers were found to be for lots of less than five cases, 
it thus appears that the minimum gross profit margin provided by 
the Cudahy Packing Company's plan would allow at least some 
net profit to the least efficient jobbing concern as found by the 
Commission. 8 

It is upon the basis of the aforesaid theory and facts, appar- 
ently, that the Commission found that the dealers' gross margins 
allowed by the Cudahy Packing Company were greater than were 
necessary to enable many low-cost and efficient jobbers to sell and 
make a profit, and that this adjustment was made in order to 
secure a large number of dealers to handle its product ; 9 and fur- 
ther, that the policy of resale price maintenance and the methods 
used to enforce it were therefore unfair to the relatively lower cost 
and more efficient jobbers, or in the language of the findings of 
fact that "the effect of this system has been and is ... to eliminate 
competition in prices among jobbers and wholesalers handling 
Old Dutch Cleanser, thereby interfering with many such jobbers 
and other wholesalers and especially the relatively lower cost and 
more efficient establishments in their sales of such cleanser at 
such prices as they may deem adequate and as are warranted by 
their costs, selling efficiency, and existing trade conditions." 10 

In other words, the policy of price maintenance employed by 
the Cudahy Packing Company and the methods above set out 

8 Par. 13, Findings. It deserves to be pointed out in this connection 
that a large proportion of the business of the jobbers of Old Dutch 
Cleanser is made up of so-called turnover orders solicited by the Cudahy 
Packing Company's force of specialty salesmen. 

9 Par. 14, Findings. 

10 Par. 16, Findings. Italics the writer's. 
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which were used to enforce and render it effective are found to 
be unfair so far as jobbers are concerned, not primarily because 
of the elimination of competition, but because of its elimination 
in a particular manner, i. e., by preventing the relatively efficient 
distributors from selling with reference to their costs and effi- 
ciency, and thereby protecting the relatively less efficient estab- 
lishments against their competition. Thus the relatively lower 
cost and more efficient are prevented from expanding and devel- 
oping their business to the extent that would be warranted by their 
costs and efficiency in competition with the costs and efficiencies of 
other dealers, and in the absence of the price maintenance policy. 
Wherefore it follows that the system operates unfairly to such 
relatively lower cost and more efficient organizations. 

On any theory of competition efficient dealers are entitled to 
give, and many of them under the pressure of competition un- 
doubtedly will give to the consuming public the benefit of their 
efficiency in the form of lower prices ; and the public on the same 
theory is entitled to and should receive the lower prices resulting 
from this competition. If efficient jobbers are to be discriminated 
against or refused goods because of the fact that they compete 
in prices, it is obvious not only that the dealer is limited in his 
right to compete on the basis of his relative efficiency and that 
the public is deprived of the benefits of price competition, but it 
is also clear that the entire law of fair competition is set at naught 
by the establishment and enforcement of the resale price system, 
and that this principle, adopted and established by society, is 
nullified at the will of the manufacturer in co-operation with and 
to the advantage and for the protection of the relatively higher 
cost and less efficient jobbing organizations. 

Since the manufacturer is the one who adopts and puts into 
effect the resale price plan and the method used to enforce the 
same; since, moreover, the manufacturer is not competing di- 
rectly with the dealer and the two are not therefore in the same 
plane of competition, it may logically be inquired as to how these 
acts can be regarded as methods of competition unfair to dis- 
tributors. The answer is not difficult. Resale price maintenance 
is in essence a plan or scheme related to the distribution of the 
goods of the manufacturer. This individual may, of course, 
distribute in any way he sees fit (at least theoretically). He may 
sell direct to the consumer or retailer, or through bona fide agents, 
etc.; or, again, he may elect to sell his goods to wholesalers who in 
turn resell to retailers, and these again to consumers. The last 
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mentioned is the most commonly used plan and probably the 
great bulk of the business of the country is at the present day 
conducted in this fashion. Essentially, however, the manufac- 
turer-wholesaler-retailer chain is a unit insofar as the marketing 
of the product is concerned, and both wholesalers and retailers 
are integral parts of this system of distribution, even under ordi- 
nary conditions. 

When resale price maintenance is undertaken, it can only be 
carried out through the united efforts and co-operation of whole- 
salers and retailers composing the distribution chain. These must 
act in harmony with the plan and also with one another, all agree- 
ing, either tacitly or otherwise, to sell only at certain prices named 
by the manufacturer, and thereby becoming, in addition to in- 
tegral parts of the marketing chain, parties to and participants 
in the resale price plan. Moreover, it is clear that no scheme 
of resale price maintenance can be a success or can even be 
reasonably workable unless the resale prices fixed thereby are en- 
forced. If one or more of the distributors, party to the plan, cuts 
the prices fixed, almost certainly other distributors also will fol- 
low in the price cutting. No distributor, therefore, would become 
either tacitly or otherwise a party to any plan or scheme of price 
maintenance did he not believe that the prices which he directly 
or indirectly consents to maintain would also be maintained by 
others, because unless this were the case it would not be either 
profitable or practicable for him to do so. 

Generally speaking, there are only two ways of enforcing a 
resale-price-maintenance scheme: (1) By making a discrimina- 
tion in the form of a discount, bonus, or service of some sort, 
either directly or indirectly, in return for such maintenance, or 
(2) by cutting off distributors from their supply of goods when 
such distributors cut the established price. 

Assuming that certain wholesalers were to write to a manu- 
facturer requesting that another wholesaler be refused goods 
because he had cut the resale price, and that the goods are after- 
wards refused that party or sold him at a discriminatory price, 
it will hardly be denied that such action and the resulting dis- 
crimination or refusal to sell are to be construed as unfair meth- 
ods of competition as against the price cutter. But in essence 
this situation does not differ from the case of discriminations or 
refusals to sell where no such evidence of direct action on the 
part of concerns in the same competitive plane as the price cutter 
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appears." By the very nature of the scheme, those maintaining 
the prices provided for by the resale plan thereby consent not 
only to the scheme itself but also to such methods as may be used 
by the manufacturer to enforce it. Since the price cannot be 
maintained without the co-operation of the great bulk of the dis- 
tributors, and since some method or methods must be used to hold 
these in line, it follows that distributors must either expressly 
or impliedly consent to or concur in the methods used to enforce 
the scheme whether they be in the nature of discriminations in 
favor of these maintaining the resale prices or refusals to sell 
to those failing so to do. In other words, the mere fact that the 
great bulk of distributors consistently maintain the prices fixed by 
the manufacturer causes them to become parties not only to the 
resale price scheme but also to the methods which may be used to 
enforce it. Therefore, whenever the manufacturer discriminates 
or refuses to sell in connection with enforcing the price mainten- 
ance plan, such action is to all intents and purposes a method to 
which the distributors maintaining prices are patties, and in 
which they, either actively or passively, co-operate. Wherefore, 
it follows that resale price maintenance and the ordinary methods 
of enforcement used in connection therewith are methods of com- 
petition among jobbers, and that they are unfair because, as stated 
in detail above, they handicap and interfere with the selling effi- 
ciency of the relatively lower cost and more efficient distributors. 
In other words, it is probably impossible under any price main- 
tenance scheme to dissociate the plan and its methods of enforce- 
ment from the competition existing between those distributors 
who maintain prices and those who do not and to escape the fact 
that no such plan can be operated without either the agreement 
or co-operation of such price maintaining distributors against 
non-price maintaining distributors. 

Concretely, the co-operation of the price maintaining dealers 
with the price maintaining manufacturer will usually take either 
one or both of at least two forms : 

(a) Promises, agreements or understandings, tacit or other- 
wise, to conform to the plan and sell at such resale prices, and 

11 In the writer's belief the files of a manufacturer discriminating 
against or refusing to sell concerns failing to maintain resale prices, will 
almost without exception reveal the fact that distributors have complained. 
In fact, in many cases it is undoubtedly true that the first information the 
manufacturer has of price cutting comes to him through his distributors. 
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actual conformance with the prices, which acts may perhaps be 
termed passive co-operation. 

(b) Assisting in the operation of the plan by reporting price 
cutting and price cutters either to the head office of the manufac- 
turer or to his salesmen and requesting investigation, which co- 
operation may be termed active co-operation. 

Both phases of this co-operation are well illustrated in the 
Old Dutch Cleanser case. The Commission found, as set out 
above, under the enumeration of methods of enforcement, that 
dealers withdrawn as Distributing Agents for failure to main- 
tain prices were restored on the basis of letters either agreeing 
to maintain prices or stating that they understood the Cudahy 
selling policy and would act in harmony therewith, and in 
other cases upon the basis of salesmen's reports of interviews 
with such withdrawn Distributing Agents to the effect that the 
selling policy having been explained to them, the dealers were 
in harmony therewith and would conform thereto. It also was 
found that new dealers were added to its list of Distributing 
Agents from time to time upon similar basis to those upon which 
reinstatements were made. 

In the way of active co-operation the Commission found, and 
the record showed, that grocery jobbers and wholesalers repeat- 
edly reported price cutting in their respective localities and that 
in many instances they reported specifically the names of the 
price cutters; 12 and further, that the Cudahy Packing Company 
marked its cases with a series of key numbers or symbols through 
which price cutters, either reported in this fashion or through its 
own salesmen, were traced and their identity ascertained, 13 where- 
upon such price cutters were withdrawn as Distributing Agents. 

In the judgment of the writer it may be laid down as a funda- 
mental principle that resale price maintenance is impracticable 
without some agreement and co-operation on the part of the dis- 
tributors and that so long as this remains true it must remain 
equally true that such a scheme is an unfair method of competi- 
tion against the relatively lower cost and more efficient distrib- 
utors. 

12 Par. 11, Findings. 
"Par. 9, Findings. 
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2. Unfairness of Price Maintenance to Competing and 
Non-price Maintaining Manufacturers. 

As is well known, many manufacturers favor a policy of resale 
price maintenance. The primary reasons for this attitude on the 
part of the manufacturer will be found to lie in his numerous 
problems in connection with the distribution of his products. The 
intelligent manufacturer determines the price of his goods not only 
with reference to obtaining a profit for himself but also 
with reference to allowing such margins of profit as will interest 
both the wholesaler and the retailer in pushing the goods. When 
the price is cut by a wholesale or retail organization the tendency 
of this price cutting is to force other wholesale or retail organ- 
izations to do likewise. As a result, numerous wholesale or retail 
distributors or both soon find themselves handling a line which 
yields either a low profit margin or else a lower profit margin 
than the average. The distributor thereupon goes to the manu- 
facturer with the statement that the latter must allow him larger 
discounts or else it will be necessary for him to discontinue that 
line. This places the manufacturer uppn the horns of a dilemma. 
If he refuses to increase the dealer margins he will lose distribu- 
tion because the distributor not infrequently makes good his 
threat and ceases either temporarily or permanently to handle the 
manufacturer's goods, substituting some competing line therefor 
(either price maintained or non-price maintained, and probably 
the former, if available). If, on the other hand, he increases the 
dealer's margin, he cuts into his own profits. Moreover, it is 
also true that any increase in the dealer's margin necessarily leads 
to further price cutting. 14 Closely connected with this problem 
in the mind of the manufacturer is the question of the effect of 
price cutting upon the consumer valuation of the article sold, 
since this valuation tends to a considerable extent to become 
associated in the mind of the purchaser with its price. The man- 

14 This indirect effect of dealer competition upon manufacturers' prices 
is too frequently neglected by students of resale price maintenance. The 
free competition of dealers results inevitably in cut prices. This in turn 
exercises a strong pressure upon the manufacturer for increased mar- 
gins, especially from the higher cost establishments. Such increased mar- 
gins, if allowed, would in turn furnish the basis for still further price cut- 
ting, especially by the more efficient dealer concerns. To what extent this 
may be offset by forcing dealer or consumer distribution through adver- 
tising, it is difficult to estimate. Regardless of this fact, it is thought that 
altogether too little attention and study has been devoted to the effect of 
dealer competition upon manufacturers' selling prices and dealers' mar- 
gins and the consequent effect upon prices to consumers. Cf. infra under 
Unfairness to the Public. 
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ufacturcr not unnaturally fears that the sale of his article at a 
cut price by price cutting organizations may lower the esteem 
in which it is held by the public which will thereupon refuse to 
buy it, except at the price at which it is sold by the heavy price 
cutters. In order to sell his product, however, the manufacturer 
must have hundreds and, in some cases, thousands of distribution 
outlets and only a relatively few among the total of such dis- 
tributors can perhaps afford to sell at very low prices. Although 
if the price is severely cut manufacturer's sales through the price 
cutting concerns may greatly increase, those through non-price 
cutting distributors might greatly decline, so that the net result 
may be a very considerable decline in total consumption and in 
consumer patronage. 

There are, therefore, it appears, sound business reasons in 
favor of the adoption of a price maintenance policy by the manu- 
facturer. Superficially, at least, it might be argued that in view 
of this fact no unfair competition is involved in the use of such 
a policy by the manufacturer. Such an argument, however, 
would fail to take into account the attitude of the distributor, 
already set out, toward price maintenance and the inevitable 
results of this attitude upon the non-price maintaining manufac- 
turer. 

Such evidence as can readily be accumulated clearly points to 
the fact that the great bulk of the wholesale and retail trade of 
the United States tends to favor resale price maintenance. In a 
statement issued by Edmund Whittier, Secretary of the American 
Fair Trade League, on June 27, 1916, it is asserted that "the 
facts are, as every well-posted person knows, that every national 
organization of retailers, large and small, with one exception * * * 
and hundreds of state and local retail organizations have indorsed 
the Stephens Bill." 15 

Mr. Whittier is also on record as stating that the American 
Fair Trade League "at the close of the * * * fiscal year June 2, 
1915, consisted of 152 manufacturers and jobbing members and 
365 associate contributing retail members and several hundred 
thousand non-contributing retail members." 16 

The referendum of the Chamber of Commerce of the United 

15 Daily Trade Record, June 28, 1918. The American Fair Trade 
League, as is well known, is an organization whose activities are very 
largely directed to the advocacy and support of resale price maintenance. 
The Stephens Bill waa a measure legalizing resale price maintenance. 

10 Open letter to newspaper publishers by E. A. Whittier, New York, 
September 1, 1915, replying to Jason Rogers, Publisher, New York Globe. 
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States on resale price maintenance also indicates that the majority 
of the various Boards of Trade and Chambers of Commerce 
which voted in connection with that referendum are supporters 
of resale price maintenance. Since the membership of these 
Boards and Chambers is probably composed largely of whole- 
salers and retailers, the Chamber of Commerce referendum may, 
it is believed, be regarded as indicative to a considerable degree 
of wholesale and retail sentiment upon this subject. 

Another indication of the attitude of the average retailer 
toward price maintenance is the canvass made by the Kellogg 
Toasted Corn Flakes Company of Battle Creek, Michigan, for 
the purpose of ascertaining how many of its retail distributors 
favored a policy of price maintenance. 

The result of this canvass is reported in Printers' Ink by 
R. O. Eastman, at that time manager for Kellogg Company, and 
showed that out of 1405 who had reported, 1397 or 99.44% were 
in favor of price protection. 10a 

Specifically, in the Cudahy Case, dealer advocacy and support 
of resale price maintenance was proved as to grocery jobbers, 
and made the basis of findings of fact by the introduction of a 
series of letters from various jobbers to the effect that they de- 
sired to deal with the respondent on account of its policy of main- 
taining prices, together with the resolutions of grocery jobbing 
and wholesale associations endorsing generally price maintained 
goods. 17 

The reasons for this attitude are not far to seek and they are 
based almost entirely upon two principles. The first of these 
already indicated above in the comparison of costs, and gross 
profit margins on Old Dutch Cleanser, is that under the system 
of price maintenance the manufacturer must, in order to obtain 
his distribution, adjust his margins to a level sufficiently high to 
permit a large proportion of the relatively higher cost and less 
efficient jobbers to sell and make a profit. The second principle 
is that whether the profit margin be high or low it will be pro- 
tected by the manufacturer so that no distributor will be able to 
sell below another, regardless of his efficiency; in other words, 
the manufacturer by the use of resale price maintenance "endeav- 
ors to protect and has protected the relatively higher cost and less 
efficient jobbers and other wholesalers, constituting the bulk of 

"a Printers' Ink, March 14, 1912, p. 60. 
" Par. 10, Findings. 
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the jobbing and wholesale trade, in the gross profit margins fixed 
as aforesaid (by resale prices) against the competition of rela- 
tively lower cost and more efficient jobbers and other whole- 
salers." 18 

Whenever a particular manufacturer adopts a policy of resale 
price maintenance the inevitable result thereof is to cause the 
goods of this manufacturer to be preferred by numerous jobbers 
instead of the similar products of the non-price maintaining man- 
ufacturer. This does not necessarily result either from any 
superiority in the quality of the goods themselves or from the 
prices at which they are sold to the distributor. As a matter 
of fact the non-price maintained article may quite conceivably be 
of better quality and cost the distributor less money than the 
price maintained article. None the less, the price maintained 
article will probably be preferred by a great proportion of dis- 
tributors rather than the non-price maintained article, even though 
the latter may be of superior quality and lower price, and it will 
be handled and pushed by many dealers in preference to the afore- 
said non-price maintained article. The preference of the dealer 
involved, therefore, is not based upon sound economic considera- 
tions, but rests solely upon the prevention of competition among 
distributors, to which the public, as set forth above, is entitled 
under fair competition. 19 

Not only is this true, but, theoretically at least, the price main- 
taining manufacturer may fix an exceedingly high dealer margin, 
since the profit margins of his distributors are not deter- 
mined by the competition of all distributors, as society in adopt- 
ing the competitive principle, intended that they should be. In 
other words, not only must the non-price maintaining manufac- 
turer market his goods in the face of the preference of the bulk 
of the trade for the price maintained article, but he frequently 
must compete in obtaining his distribution against the higher dis- 
tributor profit margins on the price maintained goods by virtue 
of the fact that the margins and prices on such goods are main- 
tained, and are not determined, as in the case of his own product, 
by the forces of distributor competition. 

From this standpoint it is not difficult to agree with the Com- 
mission that the effect of this system has been and is : 

18 Par. 15, Findings. 

19 For the further development of the point, cf. infra under Unfairness 
to the Public. 
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"To secure for Respondent, The Cudahy Pack- 
ing Company, on its Old Dutch Cleanser, the trade 
of jobbers and other .wholesalers and especially the 
relatively high cost and more inefficient jobbers and 
other wholesalers, constituting the bulk of the job- 
bing and wholesale trade, and to enlist their active 
support and co-operation in enlarging the sale of its 
price-maintained cleanser, to the prejudice of com- 
peting manufacturers who do not fix, require, or 
enforce the maintenance of resale prices upon their 
cleansers, thereby protecting such jobbers and other 
wholesalers against the price competition of other 
jobbers and wholesalers and especially the relatively 
lower cost and more efficient establishments ;" and 

"To tend to force manufacturers who do not fix, 
require, or enforce the maintenance of resale prices 
and who compete with respondent in the sale of 
powdered cleansers, also to inaugurate and enforce a 
system' of maintenance of resale prices upon their 
powdered cleansers, in order to offset the prefer- 
ence of jobbers and other wholesalers for respond- 
ent's price-maintained cleanser and to enable man- 
ufacturers who do not maintain resale prices upon 
powdered cleansers to compete upon more equal 
terms with respondent." 20 

3. Unfairness of Price Maintenance to the Consuming 

Public. 

If the considerations or reasons for regarding resale price 
maintenance as unfair to distributors and manufacturers are 
sound, it may be argued that the entire plan and system of price 
maintenance is also unfair to the public, in that consumers are 
thereby forced to pay a price for the goods that is not determined 
by competition among the distributors. It is all very well to 
assert, as do many of the proponents of price maintenance, that 
the competition of the various manufacturers will prevent any 
injustice or unfairness to the public and that such competition 
will prevent any manufacturer from fixing too high prices to the 
consumer, and incidentally, in so doing, from giving the dealer 
too large a profit margin. This line of argument overlooks two 
or three very important factors. The first of these is that if 
price maintenance is installed by a particular manufacturer and 
rigidly enforced, the higher the profit margin allowed by the man- 
ufacturer, the greater will be the number of distributors who will 

2° Par. 16 (a) (b), Findings. 
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handle the goods, and the harder they will be pushed by such dis- 
tributors. In consequence, the more difficult it will be for new 
manufacturers to enter the field unless they also adopt fixed dis- 
tributor margins and rigidly enforce them. Moreover, there is 
also to be considered the matter of advertising. The writer be- 
lieves that it will be admitted by most advertising men that the 
bulk of the articles marketed today are in competition with several 
other articles of the same general class. From this it follows 
that a large proportion of present day advertising is devoted to 
teaching the consumer to demand by name a particular article, 
and to refuse all substitutes. The psychological effect of this 
advertising upon the consumers should not be lost sight of, for it 
most certainly tends to prevent manufacturer competition alone 
from affording adequate protection to the public. In these piping 
times of advertising and resale price maintenance it is quite pos- 
sible for manufacturers, whose product is meritorious, price main- 
tained and sufficiently and properly advertised, to obtain for that 
particular product a considerably higher price than is secured 
for a similar or identical, but relatively little advertised 
and non-price maintained article. Closely connected with 
this, of course, is the further fact that competing arti- 
cles are exactly identical in a relatively small proportion of 
cases. The frequently insignificant differences existing between 
these articles are enlarged upon and developed by advertising in 
the attempt to induce consumers to buy particular brands of 
articles of the same general class. As a result, the consumer is 
often deceived as to the actual similarities in quality and other 
respects frequently existing in different brands of the same class 
of goods, and price advantages to such consumers as between such 
brands are largely negatived unless the differences are very con- 
siderable. 

A third and most fundamental reason for rejecting the view 
that manufacturer competition adequately protects the public, 
lies in the fact, already set out, that if an article has merit, deal- 
ers can be persuaded to handle it, primarily because it is price 
maintained, and not because it is an article superior to the bulk 
of its competitors or because it is sold to dealers at a lower price ; 
and that this is especially true if the article is well advertised. 
Thus the manufacturer is enabled by virtue of price maintenance 
to assure himself of a certain amount of distribution often with 
comparatively little reference to the merit and price of the article, 
and primarily because of the fixed profit margin insured the 
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dealer. It is of course not intended by this statement to imply 
that the price can be made so high that the cost of the article 
would far exceed its utility ; for instance, it would probably not be 
possible to sell Old Dutch Cleanser and similar cleansing powders 
were the price of such commodities a dollar per can of the present 
size. It is, however, very probably true that such cleansers might 
range in price all the way from five to twenty or perhaps twenty- 
five cents or higher, and that by virtue of a price maintenance sys- 
tem, especially if combined with a large volume of advertising, 
it would be possible to obtain a distribution and actually develop 
a good volume of business on these higher priced cleansers, al- 
though they possessed no more actual merit than the lower priced 
competing cleansers. From the standpoint of the public this 
has serious results, for it prevents the products of the various 
manufacturers of the particular cleansing powders from finding 
their natural and normal place in the market on the basis of the 
quality of the article and the costs and efficiency of the manu- 
facturers producing the same and such incidental services as they 
may render. As long as the manufacturer can undertake and 
maintain a system of resale price maintenance and strictly enforce 
the same, he can usually obtain distribution if the dealer gross 
profit margin is sufficiently large and strictly enforced. More- 
over, if the gross margin is very liberal the manufacturer can 
probably not only obtain distribution, but can secure a considera- 
ble body of dealers energetically to push his goods even though 
they have less or no more merit than those sold either at lower 
prices or without price maintenance. If, on the other hand, prices 
cannot be maintained, a very different condition ensues. The man- 
ufacturer fixes a gross profit margin and a distributor cuts the 
price. Another follows and gradually there takes place the estab- 
lishment of a new distributor gross profit margin on the goods, 
which is fixed not by the manufacturer but by dealer competition. 
As this process develops certain dealers refuse to handle the goods 
longer and replace them with some other line. Perhaps the new 
line is more meritorious than the other, perhaps less, but it is the 
mistake made by no one except the advocates of price mainten- 
ance to assert that the dealer turns only to nondescript and uni- 
dentified merchandise or to believe, even if he does turn to such 
merchandise, that it is necessarily inferior. As a matter of fact 
the new line, identified or unidentified, is probably in many, if not 
in the majority of cases, not at all inferior to the old, and is very 
likely sold at no higher, and possjbly at even a lower price. This 
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will of course be disputed, but theoretically the statement is 
sound. The bulk of the distributors, whether wholesale or retail, 
are endeavoring to develop a business in a legitimate way, and 
there are a hundred distributors of this type to one of the type 
which endeavors to transact business on any other basis. High 
quality and low prices are admittedly two of the greatest busi- 
ness getters in the world, and there is no sound reason theoret- 
ically for assuming that because a distributor discards a particu- 
lar brand of goods, the price of which is cut, that he necessarily 
installs articles either inferior in quality or higher in price. He, 
like the manufacturer, is obliged to consider the development of 
his business and like the manufacturer, he, in the great majority 
of cases, endeavors to please his customers. This he cannot do 
either by giving them articles of inferior quality or by charging 
them exorbitant prices for those commodities with which he sup- 
plies them, for to do so is to tear down that which he is trying to 
build up. 

The elimination of all price maintenance would necessarily 
force distributors to compete for patronage upon the basis of 
their relative costs and efficiency in competition with the relative 
costs and efficiency of other dealers. Similarly, manufacturers 
would be compelled to compete for the business of distributors 
upon the basis of the quality of their goods and their prices for 
the same, instead of being able, as they are at present, to obtain 
distribution in many cases by the use of a protected profit mar- 
gin, backed by a large volume of advertising. Manufacturers' 
competition will then become not only a competition for the pat- 
ronage of consumers based on quality and prices, but also a strug- 
gle for the patronage of dealers based solely on the same con- 
siderations. Only through this two-fold competition can the 
public expect in the last analysis to obtain the best goods at the 
lowest prices, because, only when manufacturers compete for the 
patronage of dealers and dealers for the patronage of other deal- 
ers or consumers on the basis of quality, price and service, will the 
profit of both manufacturers and dealers be fixed by competition in 
the fullest sense of the term, fixed in other words, by the compe- 
tition of all manufacturers and dealers in the same line, produ- 
cing and selling upon the basis of their relative costs and efficiency 
and without the introduction of price maintenance which results 
in the sale of quantities of goods solely on the basis of a pro- 
tected profit margin to the dealer. 

It may well be doubted, therefore, that under unregulated price 
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maintenance the public is adequately protected, and while the 
Commission in the Cudahy Case did not find unfairness to the 
public to the extent set out above, it did find that one of the 
effects of the system was "to compel the public, or such portion 
thereof as require or prefer Old Dutch Cleanser, to pay prices 
therefor based on a gross profit margin fixed, as aforesaid, ac- 
cording to the costs of the relatively higher-cost and less efficient 
establishments, constituting the bulk of the jobbing and wholesale 
trade, instead of a price based upon the competition of jobbers 
and other wholesalers with widely varying stock turns, costs and 
efficiency." 21 

Whether the Commission considers that the aforesaid effect 
of the Cudahy system on the public alone would amount to an 
unfair method of competition within the scope of Section 5 of 
the Trade Commission Act, is not certain from the Findings. 

This, however, is probably true, that the Commission has no 
intention of neglecting or overlooking this point in its proceed- 
ings in the many resale price maintenance cases now pending 
before it. Possibly the above finding means that the facts therein 
contained would alone render the system unlawful. At any rate 
it is an interesting and perhaps important point of construction. 

W. H. S. Stevens, 
Washington, D. C. 

"Par. 16 (d), Findings. 



